
   www.berwick.ca 
 

  

 

 
Town of Berwick 

Report to Municipal Council 
Agenda Item  

 
 
Subject: Planning Advisory Committee Recommendation for First 

Reading of a Development Agreement Application to 
Construct a Single Unit Dwelling on an Infill Lot, Marsters 
Avenue 

 
From: Chrystal Fuller, Brighter Community Planning & 

Consulting 
 
Date:    April 11th, 2023 
 
PAC made the following recommendation to Council at its meeting on April 4th, 2023 
after receiving and reviewing the attached staff report, reviewing the policies of the 
MPS, and the information provided by the applicant: 
 
 
That PAC recommends that Council gives First Reading and forward to a public 
hearing the attached development agreement to permit a single unit dwelling on 
PID 55550297. 

 

Draft Motion for Council 

That Council give First Reading and forward to Public Hearing the attached 
development agreement to permit a single unit dwelling on PID 55550297. 
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Report to PAC – Development on Infill Lot “2023” (PID 55550297) 
Prepared by: Chrystal Fuller, MCIP, LPP of Brighter Community Planning 
Subject: Construction of Single Unit Dwelling on an infill lot 
Date: April 4, 2023 
Purpose:  PAC consideration of planning report and recommendation. 
Staff 
Recommendation 

That the attached development agreement be forwarded to Council with 
a positive recommendation. 

Motion PAC recommends that Council gives first reading and forward to a public 
hearing the attached development agreement to permit a single unit 
dwelling on PID 55550297. 

Part 1: Background 
 
1.1:  Introduction 
 
Property 
Owner(s) 

Adam and Katherine Rainforth 

Civic Address Unassigned 
Designation Residential 
Zone R1 
Subject 
Property 

 

Subject 
Property Area 

10,313 square feet (958.1 m2) 

Existing Land 
Use 

Vacant 

Adjacent Land 
Use 

Low density residential, mostly single unit dwellings 
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1.2:  Location 
 
The Subject Property is located on the west side of Marsters Avenue parallel to Commercial Street. The 
parcel is an infill lot subdivided from the southern section of its parent parcel at 215 Marsters Avenue 
(PID 55244842). An infill lot is a new residential lot created from an existing residential lot where both 
lots meet the minimum lot area and frontage requirements of the Town of Berwick’s Land Use Bylaw. 
The infill lot has an area of 10,313 square feet (958.1 m2) that is mainly cleared and grassed with a 
small selection of trees. There are no easements, burdens, or significant environmental features on the 
lot. There is a tentative subdivision to create new lots at the end of Marsters Avenue which the Town is 
still processing. 
 
1.3:  Background 
 
Adam and Katherine Rainforth submitted the Development Agreement on January 16th, 2023 with the 
subdivision application on February 03rd, 2023. The infill lot was approved on February 17th, 2023. 
The applicants currently live in Halifax and are renting out the single unit dwelling on 215 Marsters 
Ave. The infill lot was created to allow a proposed single-unit dwelling development.    

Part 2: Policy Analysis 
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Municipal Planning Strategy provides guidance when considering development agreement applications.   
 
The Subject Property is designated Residential.  This designation enables several zones designed to 
provide a wide variety of housing types and related compatible uses.  The Town includes significant 
areas of the Residential Single Unit (R1) zone, which can be subdivided to create infill lots subject to 
the policies contained in Section 2.4 of the MPS and general enabling policies contained in IM7. 
 
Policy R14 enables Council to consider the creation of an infill lot in the R1 zone and the development 
of a new single unit dwelling through a development agreement. Infill lots permit a reduced frontage 
which does not meet the minimum general R1 zone requirements. This policy enables the creation of 
an infill lot and the development of a single unit dwelling with a reduced frontage of 60 feet instead of 
80 feet to provide more housing options in the Town of Berwick. The Subject Property has a frontage 
of 61 feet. 
 
Policy R14 also requires Council to give consideration to how the proposed structure and site are 
generally compatible with the neighbourhood. Although the infill lot has a reduced frontage, other 
properties on Marsters Avenue or adjacent to 215 Marsters also have a reduced frontage. The 
proposed development meets all other setbacks and requirements of the R1 zone.  
 
The proposed building is a single storey dwelling with an attached garage. The driveway will be in 
front of the garage facing Marsters Avenue. The outside walls are to be finished with vinyl siding. All 
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this conforms with the adjacent properties and dwellings. There is no concern of conflict with the 
aesthetics and character of the neighbourhood. 
 
2.1:  Implementation Policies 
 
The implementation policies in IM7 were reviewed and no issues arose.  The property will be serviced 
by municipal sewer and will require an onsite well.  See Appendix A for a detailed analysis. 

Part 3: Discussion 
 
The subject property is in a single unit dwelling area which is surrounded by a variety of lot sizes. The 
addition of the proposed dwelling is consistent with the existing built form of the neighbourhood and 
will provide a small increase in density. From a municipal perspective, maximizing the use of existing 
municipal infrastructure such as streets and underground pipes is a positive.   
 
In addition, Berwick has a housing shortage, and optimizing the efficiency of the Town’s land would 
help meet market demand.   
 
This application has not been subject to any notifications to neighbours or public participation.  No 
comments from the public have been received. 
 

Part 4: Draft Development Agreement 
 
The draft DA is attached.  Key components of the DA include: 

• Allows for a single unit dwelling on the property consistent with the R1 zone provisions. 
• Development must commence within 36 months from the date of registration of the DA. 
• The DA will automatically discharge upon issuance of an unconditional occupancy permit. 

 

Part 5: Recommendation 
 
After a review of the applicable policies, the specifics of the site, and the requirements of the applicant, 
the planning staff is recommending the following motion for PAC’s consideration: 
 
PAC recommends that Council gives first reading and forward to a public hearing the attached 
development agreement to permit a single unit dwelling on PID 55550297. 
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Schedule A- Policy Summary 

 
Policy R14 – It shall be the intention of Council to 
include in the Land Use By-law provisions for the 
creation of Infill Lots within the Residential 
Generalized Future Land Designation. The creation 
of Infill Lots, incorporating a reduced minimum lot 
frontage requirement, will be permitted with the 
R1 Zone provided the lot from which the Infill Lot 
is created can meet all relevant requirements of 
the R1 Zone. Development of Infill Lots will be 
considered only by Development Agreement, and 
in addition to criteria contained in Policy IM7, 
Council shall give consideration to the following: 

 

(a) That the proposed structure is generally 
compatible with existing dwellings on adjacent 
properties; 

No concern. 

(b) That the design of the proposed structure 
and site reflects and is consistent with adjacent 
existing dwellings with respect to: 

 

     (1) Building Mass; No concern. 
     (2) Relationship to and setback from the street                
line; 

Meets LUB requirements. 

     (3) Roof Line Heights and Orientations; No concern. 
     (4) Building Height; No concern. 
     (5) Placement and Proportions of window and 
door openings along the primary façade; 

No concern. 

     (6) Location of on-site parking; No concern. 
     (7) Landscaping and landscape treatment. No concern. 
In considering amendments to the Land Use By-
law and/or the entering into a Development 
Agreement, in addition to the criteria set out in 
various policies of this Strategy, Council shall 
consider: 

 

(a) That the proposal is in conformance with the 
intents of this Strategy and with the 
requirements of all other Town By-laws and 
regulations: 

Proposal is generally consistent with the 
Municipal Planning Strategy 

(b) That the proposal is not premature or 
inappropriate by reasons of: 

 

(1) The financial capability of the Town to 
absorb any costs relating to the 
development 

No known impact.  The end use will be a 
financial benefit to the Town, increase density on 
existing infrastructure and contribute to the tax 
base without increase infrastructure costs.  

(2) The adequacy of sewer and ground water 
to support the proposed density of 
development;  

The property can connect to municipal sewer 
and storm water is managed through a ditch 
system.  Water will be provided by onsite well. 

(3) The adequacy and proximity of school, 
recreation, and other community facilities;  

No concerns 



 

6 | P a g e  
 

(4) The adequacy of road networks adjacent 
to, or leading to the development;  

No concerns 

(5) The potential for the contamination of 
watercourses or the creation of erosion or 
sedimentation 

No known impact.   

(6) The potential for damage to or 
destruction of historical buildings and 
site; 

N/A 

(c) That controls are contained in a Land Use By-
law or a Development Agreement so as to 
reduce conflict between the development and 
any other adjacent or nearby land use by 
reason of: 

 

(1) Type of use; Contained in DA 
(2) Emissions including air and water 

pollutants and noise 
No concerns 

(3) Height, bulk and lot coverage of 
proposed building 

As per LUB requirements 

(4) Traffic generation, access to and 
egress from the site, and parking; 

No concerns 

(5) Open storage As per LUB Requirements 
(6) signs N/A 
(7) similar matters of planning concern; N/A 

(d) The suitability and development costs of the 
proposed site in terms of steepness of grades, 
soil and geological conditions, marshes, 
swamps, or bogs and proximity of highway 
ramps, railway rights-of-way and other 
nuisance factors; 

No impact 

(e) That provision is made for buffering, 
landscaping, screening and access control to 
reduce potential incompatibility with adjacent 
land uses and traffic;  

N/A 

(f) That the development is located so as not 
obstruct any natural drainage channels or 
watercourses 

N/A 
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This Development Agreement made this ______ day of ______, A.D.,2023 
 
 
  
Between: 

Adam and Katherine Rainforth in Halifax, Nova Scotia and 
hereinafter called the “Developer”, 

 
OF THE FIRST PART 

 
-and- 

 
 
 

Town of Berwick a duly incorporated municipal body 
incorporated under the laws of the Province of Nova Scotia, 
hereinafter called the "Town" 

 
OF THE SECOND PART 

 
 
WHEREAS the Developer is the owner of certain lands known as PID 55550297 in the Town of Berwick 
and more particularly described in the attached Schedule "A" and hereinafter called the “Property”; and 
 
 
AND WHEREAS the Developer has submitted a detailed development proposal for the construction of a 
single unit dwelling on PID 55550297; 
 
 
AND WHEREAS Policy R14 of the Town of Berwick Municipal Planning Strategy requires that 
developments on infill lots be considered and approved by Development Agreement; 
 
 
AND WHEREAS the proposed development of the Property has been considered at a Public Hearing 
held on Insert Date of PH. and approved by a majority vote of the Town Council on Click or tap to enter 
a date. pursuant to requirements of the Municipal Government Act; 
 
 
NOW THEREFORE in consideration of the various covenants and benefits hereinafter set out in this 
Agreement, the parties hereto agree as follows: 
 

 
Part 1: General Requirements and Administration 

 
1.1 Applicability of Agreement 

1.1.1 The Developer agrees that the Property shall be developed and used only in 
accordance with and subject to the terms and conditions of this Agreement. 
 

1.1.2 Variances to the requirements of the applicable Land Use By-law shall be permitted in 
accordance with the Municipal Government Act on the whole site, except for the 
frontage, as shown on Schedule B.   
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1.2 Applicability of Other By-laws, Statutes and Regulations 

1.2.1 Nothing in this Agreement shall exempt or be taken to exempt the Developer, lot owner 
or any other person from complying with the requirements of any by-law of the Town 
applicable to the Property (other than the Land Use By-law to the extent varied by this 
Agreement), or any statute or regulation of the Provincial/Federal Government and the 
Developer or Lot Owner agree(s) to observe and comply with all such laws, by-laws and 
regulations, as may be amended from time to time, in connection with the development 
and use of the Property. 
 

1.2.2 The Developer shall be responsible for securing all applicable approvals associated 
with the on-site and off-site servicing systems required to accommodate the 
development, including but not limited to sanitary sewer system, water supply system, 
stormwater sewer and drainage system, and utilities. Such approvals shall be obtained 
in accordance with all applicable by-laws, standards, policies, and regulations of the 
Town and other approval agencies. All costs associated with the supply and installation 
of all servicing systems and utilities shall be the responsibility of the Developer.  All 
design drawings and information shall be certified by a Professional Engineer or 
appropriate professional as required by this Agreement or other approval agencies. 

1.3 Conflict 

1.3.1 Where the provisions of this Agreement conflict with those of any by-law of the Town 
applicable to the Property (other than the Land Use By-law to the extent varied by this 
Agreement) or any provincial or federal statute or regulation, the higher or more 
stringent requirements shall prevail. 
 

1.3.2 Where the written text of this Agreement conflicts with information provided in the 
Schedules attached to this Agreement, the written text of this Agreement shall prevail. 

1.4 Costs, Expenses, Liabilities and Obligations 

1.4.1 The Developer shall be responsible for all costs, expenses, liabilities and obligations 
imposed under or incurred in order to satisfy the terms of this Agreement and all 
Federal, Provincial and Municipal laws, by-laws, regulations and codes applicable to the 
Property. 

1.5 Provisions Severable 

1.5.1 The provisions of this Agreement are severable from one another and the invalidity or 
unenforceability of one provision shall not affect the validity or enforceability of any 
other provision. 

1.6 Property 

1.6.1 The Developer hereby represents and warrants to the Town that the Developer is the 
owner of the Property and that all owners of the Property have entered into this 
Agreement. 
 
 



 

3 | P a g e  
Development Agreement |- DA for Council review 

 

Part 2: Definitions  

 
2.1.1 All words used herein shall be defined as in the Land Use Bylaw and Subdivision Bylaw 

unless otherwise specifically defined herein. If not defined herein or in these Bylaws, 
the customary meaning shall apply.  

2.2 When interpreting this agreement, the following words are defined as follows: 

a) Land Use Bylaw means the Town of Berwick Land Use By-law adopted by Council on 
October 9, 2012, as amended from time to time.  
 

b) Municipal Planning Strategy means the Town of Berwick Municipal Planning Strategy 
adopted by Town Council on October 9, 2012, as amended from time to time.  

 

Part 3: Use of Property, Subdivision and Development Provisions 
 

3.1 Schedules 

3.1.1 The Developer shall develop the Property in a manner, which, in the opinion of the Development 
Officer, conforms with the following Schedules attached to this Agreement: 

 

a) Schedule A: Legal Description of the Property  
b) Schedule B: Site Plan 

3.2 Requirements Prior to approval 

3.2.1 Prior to the issuance of a Development Permit, the Developer shall provide the 
following to the Development Officer, unless otherwise permitted by the Development 
Officer: 

a) Development permit application and supporting site plan that is generally consistent 
with the site plan and the R1 zone requirements. 

 

3.2.2 Notwithstanding any other provision of this Agreement, the Developer shall not occupy 
or use the Property for any of the uses permitted by this Agreement unless an 
Occupancy Permit has been issued by the Town.  No Occupancy Permit shall be 
issued by the Town unless and until the Developer has complied with all applicable 
provisions of this Agreement and the Land Use By-law (except to the extent that the 
provisions of the Land Use By-law are varied by this Agreement) and with the terms 
and conditions of all permits, licenses, and approvals required to be obtained by the 
Developer pursuant to this Agreement. 

3.3 General Description of Land Use 

3.3.1 The use of the Property permitted by this Agreement are the following and as generally 
shown on Schedule B: 
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• All uses contained within the R1 zone that conform to the R1 zone requirements of 
the Land Use Bylaw, as amended from time to time 

 
3.3.2 Maintenance 

 
The Developer shall be responsible to maintain the property in compliance with all Town 
By-laws and applicable Provincial regulations and to ensure that the property is 
maintained in a safe and clean condition. 

 
Part 4: Streets and Municipal Services 

 

4.1 Off-Site Disturbance 

4.1.1 Any disturbance to existing off-site infrastructure resulting from the development, 
including but not limited to, streets, sidewalks, curbs and gutters, street trees, 
landscaped areas and utilities, shall be the responsibility of the Developer, and shall be 
reinstated, removed, replaced or relocated by the Developer as directed by the 
Development Officer, in consultation with the Town’s Engineer or Director of Public 
Works. 

 
Part 5: Amendments 
 

5.1 Non-Substantive Amendments 

5.1.1 The following items are considered by both parties to be not substantive and may be 
amended by resolution of Council. 

a) Commencement of Development as per Section 6.3 
b) Completion of Development as per Section 6.4 

5.2 Substantive Amendments 

5.2.1 Amendments to any matters not identified under Section 5.1 shall be deemed 
substantive and may only be amended in accordance with the approval requirements of 
the Municipal Government Act. 
 

Part 6: Registration, Effect of Conveyances and Discharge 
 

6.1 Registration 

6.1.1 A copy of this Agreement and every amendment or discharge of this Agreement shall 
be recorded at the Registry of Deeds or Land Registry Office for the County of Kings, 
Nova Scotia and the Developer shall incur all costs in recording such documents. 
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6.2 Subsequent Owners 

6.2.1 This Agreement shall be binding upon the parties hereto, their heirs, successors, 
assigns, mortgagees, lessees and all subsequent owners, and shall run with the 
Property which are the subject of this Agreement until this Agreement is discharged by 
Council. 
 

6.2.2 Upon the transfer of title to any lot(s), the subsequent owner(s) thereof shall observe 
and perform the terms and conditions of this Agreement to the extent applicable to the 
lot(s). 

6.3 Commencement of Development 

6.3.1 In the event that development on the Property has not commenced within 36 Months 
from the date of registration of this Agreement at the Registry of Deeds or Land 
Registry Office, as indicated herein, the Property shall conform with the provisions of 
the Land Use By-law. 
 

6.3.2 For the purpose of this section, commencement of development shall mean issuance of 
a Building Permit. 
 

6.3.3 For the purpose of this section, Council may consider granting an extension of the 
commencement of development time period through a resolution under Section 6.1, if 
the Town receives a written request from the Developer at least sixty (60) calendar 
days prior to the expiry of the commencement of development time period. 

6.4 Completion of Development  

6.4.1 At the cost of the Developer, this development agreement shall be discharged by the 
Town following issuance by the Building Official of an unconditional occupancy permit. 
 

6.4.2 For the purpose of this section, completion of development shall mean issuance of an 
unconditional Occupancy Permit. 

 
 
Part 7: Enforcement and Rights and Remedies on Default 

 

7.1 Enforcement 

7.1.1 The Developer agrees that any officer appointed by the Town to enforce this Agreement 
shall be granted access onto the Property during all reasonable hours without obtaining 
consent of the Developer.  The Developer further agrees that, upon receiving written 
notification from an officer of the Town to inspect the interior of any building located on 
the Property, the Developer agrees to allow for such an inspection during any 
reasonable hour within seventy two hours of receiving such a request. 

7.2 Failure to Comply 
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7.2.1 If the Developer fails to observe or perform any condition of this Agreement after the 
Town has given the Developer 30 days written notice of the failure or default, then in 
each such case: 

a) The Town shall be entitled to apply to any court of competent jurisdiction for injunctive 
relief including an order prohibiting the Developer from continuing such default and 
the Developer hereby submits to the jurisdiction of such Court and waives any defence 
based upon the allegation that damages would be an adequate remedy; 
 

b) The Town may enter onto the Property and perform any of the covenants contained in 
this Agreement or take such remedial action as is considered necessary to correct a 
breach of the Agreement, whereupon all reasonable expenses whether arising out of 
the entry onto the Property or from the performance of the covenants or remedial 
action, shall be a first lien on the Property and be shown on any tax certificate issued 
under the Assessment Act; 
 

c) The Town may by resolution discharge this Agreement whereupon this Agreement 
shall have no further force or effect and henceforth the development of the Lands shall 
conform with the provisions of the Land Use By-law; or 
 

d) In addition to the above remedies, the Town reserves the right to pursue any other 
remedy under the Municipal Government Act or Common Law in order to ensure 
compliance with this Agreement. 

 
Part 8: Expenses 

 

8.1.1 In addition to the costs to be paid pursuant to section 6.1.1, any expenses incurred by 
the Town in exercising its rights under Section 12 shall be paid by the Developer to the 
Town.  Such expenses may include, but are not limited to, costs incurred in returning 
property owned by the Town, or the Property to their original condition before the 
beginning of work on the development, costs incurred for entry on the Properties and 
performance of the Developer’s obligations, and all solicitors’ fees and disbursements 
incurred in terminating or discharging this Development Agreement.  Such expenses 
shall be payable by the Developer to the Town as a debt and may be recovered from 
the Developer by direct suit.  They shall form a charge upon the Properties.  The 
Developer shall pay interest on any sum so expended by the Town at the same monthly 
rate charged by the Town for tax arrears on the outstanding balance from time to time.  
Such interest shall be treated as an expense. 
 

8.1.2 The Developer shall be liable for any damage caused to public or private property by 
Developer or any contractor or other individual doing work related to the development.  
The Developer shall indemnify the Town and save it harmless from any claim, cause of 
action, or liability in any way relating to the development.  The Developer shall obtain 
and maintain in force throughout the course of construction on the development, liability 
insurance coverage to ensure the responsibilities which the Developer is assuming in 
this section. 
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Part 9: Notice 

Any notice to be given under this Development Agreement shall be made in writing and 
either served personally or forwarded by courier or by registered mail, postage prepaid,  
 
if to the Town to: 
 

 
Town of Berwick 
236 Commercial Street 
Berwick, NS 
B0P 1E0 
Attention: Chief Administrative Officer 
 
 

And if to the Developer to: 
Adam and Katherine Rainforth 
2111 Poplar Street 
Halifax, Nova Scotia 
Attention: Adam Rainforth 
AdamRainforth@Yahoo.ca 
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THIS AGREEMENT shall enure to the benefit of and be binding upon the parties hereto, their 
respective heirs, executors, administrators, agents, successors and assigns. 
 
IN WITNESS WHEREOF, this Agreement was properly executed by the respective parties on the day 
and year first above written 
 
SIGNED, SEALED AND DELIVERED  In the presence of:  
 
        
Developer 
 
 
 
____________________   _________________________ 
Witness      Adam Rainforth 
 
 
____________________   _________________________ 
Witness      Katherine Rainforth 
 
 
Town of Berwick 
 
 
 
____________________________  ________________________ 
Witness      Mayor 
 
 
____________________________  ________________________ 
Witness      Municipal Clerk 
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Schedule “A”, - Property Description 
 
Registration County: KINGS COUNTY 
Street/Place Name: MARSTERS AVENUE /BERWICK 
Title of Plan: PLAN OF S/D SHOWING A PORTION OF LANDS CONVEYED TO ADAM RAINFORTH 

& KATHERINE RAINFORTH TO FORM LOT 2023 MARSTERS AVE BERWICK 
Designation of Parcel on Plan: LOT 2023 
Registration Number of Plan: 122166235 
Registration Date of Plan: 2023-03-14 08:59:10 
 
*** Municipal Government Act, Part IX Compliance *** 
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Schedule “B”, - Site Plan 
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